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BEFORE THE HON’BLE LOKAYUKTA

Justice Manmohan Sarin

Complaint No. C-266/Lok/2009/

Dr. Harsh Vardhan

Vs.

Smt. Sheila Dikshit, Chief Minister of Delhi

O R D E R

1.
The substratum of the present complaint is that the Respondent Smt. Shiela Dikshit, holding Office of the Chief Minister of Delhi, has misused her power and position with regard to issuance of Provisional Regularization Certificates to unauthorized colonies in Delhi, on the eve of elections for unfair gain. It is alleged that the Govt. of NCT of Delhi had slated 1639 unauthorized colonies for regularization for several years, however not a single colony was regularized. Even the date for regularization was not finalized due to non availability of basic services. 

2.
It is alleged that 2008, being an election year, the Respondent intentionally raised the bogey of provisional regularization of unauthorized colonies and devised a clever mechanism to woo the voters by issuance of Provisional Regularisation Certificates for the unauthorized colonies. This was indiscriminately and extensively advertised so as to mislead public on the eve of election. Substantial sums of money were spent on the advertisements. Provisional certificates did not confer any legal status or ownership. Significantly, even after issuance of provisional certificates, no colony had been regularized.

3.
It is averred that Hon’ble Supreme Court of India vide its order dated 14-02-06, in WP (C) 725/94 had put a fetter on regularization of unauthorized colonies making it conditional on the availability of basic services.  The Court vide the said order directed :-
“In case the State / authorities are not in a position to make available the basic services in respect whereof it is admitted that there are severe limitation, there shall be no regularization of unauthorized colonies. In other words, it means that the regularization should be made only if it is possible for the Respondents to make available the basic services. This order will continue till further orders.”

It is urged even though the Government had not been able to provide the basic services, amenities and facilities enabling regularization of colonies in any manner, the Respondent with an eye on the elections devised the scheme of issuance of Provisional Regularization Certificates to such colonies.
4.
The guidelines for regularization of unauthorized colonies in Delhi, have been issued and amended from time to time, as per directions issued by the Court and otherwise. The colonies / parts of colonies falling in notified or reserved forest areas cannot be regularized. It is alleged that the Respondent has even issued provisional certificates to such colonies and those on ridge land.

5.
The advertisements which were issued with regard to issuance of provisional certificate carried the photographs of Respondent as well as Chairperson of UPA and other political functionaries of the congress party who were not connected with the Government of NCT of Delhi. A copy of advertisement which appeared in the daily, “Hindustan Times” dated 04-10-08 reads as under:-

“5 Million Dreams Fulfilled Colonies Regularized. 

Smt. Sonia Gandhi, Hon’ble Chairperson, UPA will distribute the Provisional Regularization Certificate to the representatives of Unauthorized colonies on Saturday, 4th October, 2008 3: PM at Chhatrasal Stadium (Model Town), Delhi.

Photograph of Smt. Sonia Gandhi

Photograph of Smt. Sheila Dikshit, Chief Minister of Delhi.

Photograph of Sh. Raj Kumar Chauhan, Minister of Urban Development, Delhi Government.

Photograph of Dr. A.K. Walia, Minister Finance & Power, Delhi Govt.

Photograph of Dr. Yoganand Shastri, Minister of Health, Delhi Govt.

Photograph of Sh. Haroon Yusuf, Minister of Food Supplies & Consumer Affairs, Delhi Government.

Photograph of Sh. Mangat Ram Singhal, Minister of Labour, Delhi Govt.

Photograph of Sh. Arvinder Singh, Minister of Education, Delhi Govt.”

6.
In order to verify the factual averments made in the complaint, vide order dated 02.02.10, notice was issued to the Secretary, Urban Development Department, GNCT of Delhi to produce the original records in respect of the decision taken for grant of provisional certificates and the factors considered therefor.  The records were produced on different dates commencing 23.02.10. Dr. R.P.S.Yadav, Joint Director (Urban Development) and Sh. Subhash Chander, Joint Secretary (Urban Development), GNCTD, have also filed their affidavits dated 28.03.10 and 16.04.10 respectively.  The affidavits set out the events in relation to the scheme of regularization of unauthorized colonies and Regulations therefor including the amendments thereto for issuance of Provisional Regularization Certificates. The guidelines were revised by the Govt. of India in 2004, 2007 and finally notified by the DDA were under section 57 of the DDA Act, on 24.03.2008. 
7.
To ascertain the origin and genesis of the scheme for issuance of Provisional Regularisation Certificates, it was enquired from the Govt. of NCT of Delhi whether the amendment to the regulations issued under section 57 of the DDA Act by the notification dated 16.06.08, incorporating sub clause 4.6.1, providing for issuance of Provisional Regularisation Certificates to an unauthorized colony, had been issued by the Central Govt. pursuant to any proposal by the Govt. of NCT of Delhi or otherwise? Initially the Govt. of NCT of Delhi, through Department of Urban Development, submitted that no such proposal was available on its record nor it had come to their notice. The response being inadequate, the Govt. of NCT of Delhi was directed to state whether any such proposal had been submitted by the Govt. of NCT of Delhi and if so to place the same on record. Simultaneously, it was indicated that in case information was not forthcoming record of Ministry of Urban Development would be called for the said purpose.
8.
It was at this stage that finally on 16.4.2010, the Delhi Govt. Counsel placed on record, a letter written by the Chief Minister, Respondent to the Union Ministry of Urban Development. By the said letter an Advisory Note was sent to the Hon’ble Minister of Urban development, Govt. of India proposing the issuance of provisional certificates. Advisory Note recognized that regularization of colonies could be granted only after the formation of society by the residents, submission of documents and compliance by the local bodies with all the formalities specified.  The rationale for provisional regularization is given in the following words in the Advisory Note:-

“The object of regularization is to regularize unauthorized colonies at the earliest so that people living in these colonies are assured that their habitats would not be demolished and they would be able to enjoy peaceful living.  Keeping this objective in view, it would be appropriate to add a proviso to Regulation 5.7, which may be worded as follows :-

Provided the GNCTD may issue a Provisional Certificate to an unauthorized colony, where the requirements of Regulation 4 have been fulfilled by the residents of a colony”.

9.
Thus, the rationale given for issuance of Provisional Regularisation Certificates was that after completion of the formation of Societies by the residents and other requirements on their part, the grant of regularization would still take a long time, pending the compliance with the prescribed requirements on behalf of the Local Bodies.  In the meanwhile the residents needed to be assured that their habitats would not be demolished and they could live peacefully. 

10.
The counsel for the Complainant submits that even though the grant of regularization of unauthorized colonies had been pending for the last so many years, the so called urgency and the need for grant of Provisional Regularization Certificates was felt by the Respondent only on the eve of elections which demonstrated that the endeavour was to woo the voters and there was no genuine concern for the residents of unauthorized colonies. 


It is the allegation of the Complainant that the Respondent in the issuance of Provisional Regularisation Certificates did not abide by the directions of the Supreme Court requiring the mentioning on the Provisional Regularization Certificates itself that in the event of non compliance of condition of clause 4 and 5 i.e. those relating to requirements of the residents and of the local bodies, the Provisional Regularisation Certificates issued would be of no effect. Thus, in the absence of compliance of the formalities as required under clause 4 and 5, the grant of Provisional Regularisation Certificates was a meaningless exercise and just to hoodwink the Public.  It is also contended that in the absence of basic services, the entire exercise of issuance of Provisional Regularisation Certificates was a sham one and intended to woo the gullible voters. 

11.
Dr. R.P.S.Yadav, Joint Director (Urban Development) in an affidavit filed averred that the issuance of Provisional Regularisation Certificates for unauthorized colonies was a legitimate exercise of power under the statutory regulation, which had been duly brought to the notice of the Hon’ble Supreme Court and was permitted vide order dated 21.10.08.  Hence the same was fully in accordance with law.  The Complainant has pointed out that the order of the Supreme Court being relied upon is post issuance of advertisements for Provisional Regularization Certificates. In any case the issue of the action being actuated by improper motive or personal interest was not before the Hon’ble Supreme Court.
12.
The present case, inter-alia, raises issue of significance, pertaining to ethics in governance, adherence to norms of integrity and conduct by ‘Public Functionaries’ and motive involved in discharge of their functions, under the provisions of the Delhi Lokayukta and Upalokayukta Act, 1995. The actions / omissions of ‘Public Functionaries’ are actionable under the provisions of the Act, if the same involved improper motive even if the act is purported to have been done under any regulation. From perusal of complaint and the record produced, the following issues arise for examination and consideration:-
i)
Whether the move for issuance of Provisional Regularization Certificates for unauthorized colonies prior to the elections and extensive advertisement thereof was actuated by improper motive or personal interest  and/or there was violation of the norms of integrity and conduct which ought to be followed by a ‘Public Functionary’?

ii)
Whether there was any urgency to warrant issuance of Provisional Regularization Certificates to all the unauthorized colonies, out of which admittedly 143 could not be regularized at all? 
iii)
Whether there was any real urgency to warrant issuance of Provisional Regularization Certificates especially when the same did not create any legal status or ownership and the regularization had been pending for years?

iv)
Whether the Provisional Regularization Certificates could be issued without making available the basic services or their availability in the near future in terms of orders dated 14.02.06 of the Hon’ble Supreme Court in writ petition No. 725 of 1994?

v)
Whether the Respondent could direct issuance of Provisional Regularization Certificates to unauthorized colonies, on the mere filing of affidavits by the residents and without complying with the conditions of clauses 4 and 5 of the Regulations by an administrative direction and whether in doing so the Respondent has failed to comply with the directions of the Supreme Court and the provisions of the Regulations?
13.
Prima-facie, the Complainant has shown that admittedly a sum of Rs. 2,97,52,777/-  was spent on advertisements relating to the grant of Provisional Regularization Certificates.  Such advertisements also carried photograph of Chairperson, UPA who was not part of the Govt. of NCT of Delhi. The first line of the advertisement dated 24.10.08 reproduced in the order itself proclaims fulfillment of the dreams of millions by the factum of regularization of unauthorized colonies. While factually till date i.e. 2 years later not a single colony has been regularized.  The above is prima-facie indicative of a populist move on the eve of elections. The fact that the Provisional Regularization Certificates were issued in the election year adds force to the contention of the Complainant that the same was done with a view to gain political mileage in the elections. Provisional Regularization Certificates were issued to even colonies falling on ridge land/ notified forest area, which could not have been regularized. Apparently the directions of the Hon’ble Supreme Court dated 14.02.06 also do not appear to have been followed in entirety.  The grant of Provisional Regularization Certificates in the absence of basic services and the waiving of clauses 4 & 5 of Regulations administratively  on the basis of affidavit and the legal effect thereof need to be fully examined. All the aforesaid issues can be gone into in a detailed inquiry.

14.
 Under The Delhi Lokayukta and Upalokayukta Act, 1995, if a ‘Public Functionary’ is actuated in discharge of his functions  by improper motive or personal interest and/or violates the norms of integrity and conduct which ought to be followed by such ‘Public Functionary’, it is actionable under section 2 (b) of the Act. 

15.
In view of the aforesaid discussion there appears to be prima facie case for initiating an inquiry against the Respondent in terms of Section 7 read with 2 (b) of the Delhi Lokayukta and Upalokayukta Act, 1995. Issue notice to the Respondent returnable on 22nd September, 2010 at 2:30 PM.  Reply to the complaint be filed on or before the said date.
(Justice Manmohan Sarin)

Lokayukta

31.08.10
